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The Corporation of the District of North Vancouver
REPORT TO COUNCIL
June 27, 2005
File: 3221-02
AUTHOR:

Brian Bydwell - Chief Building Inspector

SUBJECT:

1593 Lennox Street

RECOMMENDATION: That Council:
1.

Consider that the following things located on the property having the civic address
1593 Lennox Street (the "Property") create an unsafe condition and declare those
things to be nuisances:
a) the fill located to the west of the house;
b) the concrete block retaining wall located in the rear yard;
c) the creosote tie retaining walls located to the west and south of the concrete block
retaining wall;
d) the roof drains, driveway drains and perimeter drains;.

2.

Require that the owners of the Property complete the following remedial action
requirements by September 2,2005:
a) construct works to ensure that all storm water collected in all roof drains, driveway
drains and perimeter drains is directed into the municipal storm sewer located on
Lennox Street;
b) Remove from the property the failed creosote tie retaining walls located to the
west and south of the concrete block wall;
c) Remove from the property the concrete block retaining wall;
d) Remove, from the property, the fill to the west of the house;
e) Restore the land to its natural slope and state;
f) restore the land from which the fill and retaining walls are removed to a slope and
state satisfactory to a qualified geotechnical engineer;
g) retain the services of a qualified geotechnical engineer to direct the fulfillment of
the remedial action requirements;
h) obtain all permits as may be required to effect the works as described in
sentences a-f above.

3.

Direct that if the owners fail to fulfill one or more of the remedial action requirements
by September 2, 2005, the municipality may fulfill the requirement or requirements at
the expense of the owners and recover the costs incurred by the municipality from the
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owners as a debt, including by dealing with those costs as taxes in arrear if they are
unpaid on December 31,2005.
REASON FOR REPORT:
To take the action necessary to eliminate the safety hazard at 1593 Lennox Street.
SUMMARY:
A hazardous condition (fill, failed retaining walls and drainage) was identified January 21,
2005. An independent geotechnical engineer has recommended remedial works be
undertaken. The Owner has refused to do the work. The Community Charter authorizes
Council to consider that things create an unsafe condition and declare them a nuisance.
Council is also authorized to set remedial action requirements to eliminate the unsafe
condition and nuisance.
BACKGROUND:
On January 19, 2005 a catastrophic slide at 2175 Berkley Avenue resulted in loss of life,
personal injury and property damage.
On January 21, 2005, one of the Owners advised the District of North Vancouver that
“cracks” were appearing in the soil behind his house at 1593 Lennox Street. 1593 Lennox
Street is at the top of the same ridge that failed on January 19. Brian Thompson, P. Eng.
(Geotechnical), retained by the District, found evidence of earth movement, a failed creosote
tie retaining wall and a concrete block retaining wall with significant cracking and negative
batter. The geotechnical engineer recommended the immediate removal of soil behind the
concrete block retaining wall. Residents of Swinburne Avenue and Riverside Drive were
evacuated as a result of the concerns.
The District undertook emergency removal of soil on the evening of January 21-22. On the
advice of the geotechnical engineer the District subsequently undertook emergency works to
connect rainwater leaders and drain tile to a temporary drainage sump and the District’s
storm sewer system. These measures were in response to a critical public safety concern
and done through powers authorized by the Emergency Program Act.
On January 23 a structural engineer attended the property. The structural engineer was
asked by the District to evaluate the structural stability of the house foundations and the
concrete block retaining wall. The structural engineer confirmed that the house foundations
were in excellent condition and showed no sign or evidence of movement. The concrete
block retaining wall was, however, significantly damaged. The engineer recommended that
fill not be placed against the wall (ATTACHMENT D).
On January 24, 2005 the Chief Building Official requested, by letter, that the Owners
undertake measures to remove the hazardous condition (ATTACHMENT E). Those
measures were essentially the same as Recommendation 2. The Owner removed (to the
Swinburne Road allowance) some additional fill and a children play structure. No other work
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appears to have been done. The Owner has not replaced the District’s temporary sump and
pump with a permanent solution.
The District removed several truck loads of material from the Swinburne Avenue road
allowance for the Owner.
EXISTING POLICY:
Division 12 of the Community Charter authorises local governments to impose Remedial
Action Requirements (ATTACHMENT B).
S. 72 authorizes local government to impose Remedial Action Requirements. Remedial
Action Requirements include requirements to remove, demolish, alter or otherwise deal with
the matter or thing in accordance with the directions of council or a person authorized by
council (ATTACHMENT B).
S. 73 authorizes remedial action requirements in relation to the matters or things referred to
in that section if council considers the matter or thing is in or creates an unsafe condition
(ATTACHMENT B).
s. 74 authorizes council to declare certain matters or things to be a nuisance and to impose
remedial action requirements in relation to the declared nuisance.
S. 17, in the case of a default, authorizes Council to fulfill the remedial action requirements at
the expense of the person and to recover the costs incurred from that person as a debt
(ATTACHMENT B).
S. 258 provides for the debt to be collected in the same manner and with the same remedies
as property taxes, and if it is due and payable by December 31 and unpaid on that date, is
deemed to be taxes in arrear (ATTACHMENT B).
ANALYSIS:
The condition of the rear yard at 1593 Lennox Street was considered so hazardous in
January of 2005 that homes were evacuated on Swinburne Avenue and Riverside Drive. The
District undertook short term emergency works to increase the safety factors to protect the
properties below.
The geotechnical engineer has recommended that the tie and concrete block walls and all fill
be removed. Further, the geotechnical engineer has recommended all storm water be
connected to the municipal storm water system (ATTACHMENT C). Storm water includes
perimeter drains, rainwater leaders as well as hard surface runoff.
The District and Mr. Thompson have met with the Owners several times in order to clearly
communicate the risk as well as the consequences of slope failure. The Owners have
expressed concern over the loss of usable rear yard as well as the cost to eliminate the
hazard.
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Usable Rear Yard – It appears from Mr. Thompson’s investigations that the house was
originally built at the very crest of the slope. An upper deck area was included in the original
1974 building permit. Overtime, a series of walls, both creosted tie and concrete block, have
been built down the slope in an attempt to create tiered level areas. Unfortunately, these
walls were built without benefit of permits or inspections, have not be maintained and are
now in a state of failure and decay. The District has suggested enlarged or terraced decks
could provide the level space the family needs as well as satisfy the need to remove the
weight on the slope that the fill and retaining walls represent (For Council’s information, this
is the approach that the Owner at 1815 Layton Ave is voluntarily taking).
Cost – The Owner has expressed concern that it is not their responsibility to protect the
residents and homes below and, as such, should not bear the financial burden. The Owners
are assuming a significant civil liability risk by taking this position. Recognizing a financial
hardship, however, the District has carried out emergency measures on behalf of the
Owners, has removed excavated fill and offered to provide Geotechnical assistance. The
District offered to provide geotechnical engineering consulting. The scope of this consulting
service would have been to oversee the removal of all fill, failed retaining walls and the
required slope remediation. The engineer would have been available to review post and
footing requirements for an enlarged deck. As the District does not typically provide
engineering consulting services on private property a Release was requested. The Owners
balked at the release, felt that complete removal of the fill was unreasonable and that other
options should be provided. The Owners were advised, if they wanted to explore alternate
solutions, that they should retain the services of a private geotechnical engineer to design
and review the work and to provide assurances that the site would be safe for the intended
use.
Timing/Approval Process:
Mr. Thompson recommended that the hazardous condition be removed by the end of July
(prior to the next heavy rain or freeze-thaw cycle). The deadline of September 2, 2005
affords the District sufficient time to effect a remedy prior to the fall/winter seasons if the
homeowner defaults on the Order.
Concurrence:
This report has been reviewed, and is supported by, the Environmental, Parks and
Engineering Division and the Municipal Solicitor.
Financial Impacts:
In the case of a default, Council may undertake the remedial action requirements at the
expense of the Owner and recover the costs incurred as a debt. The Community Charter
provides for the debt to be collected in the same manner and with the same remedies as
property taxes and, if it is due and payable by December 31 and unpaid on that date, is
deemed to be taxes in arrear.
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The remedial action is estimated to cost $30,000.00 - $40,000.00. If the Owner defaults on
the order, and the District does the work, the funding source will be the operating fund and a
recoverable account will be created.
Liability/Risk
The existing fill, failing retaining walls and drainage represent a risk to the Owners, their
family as well as persons and property below 1593 Lennox Street.
Attachments:

ATTACHMENT A - Site Plan
ATTACHMENT B - Community Charter Excerpts
ATTACHMENT C – Independent Geotechnical Engineer’s Report
ATTACHMENT D – Independent Structural Engineer’s Report
ATTACHMENT E – January 24, 2005 letter to owners

______________________________________
Brian Bydwell MAIBC CP
Chief Building Inspector

REVIEWED WITH:

REVIEWED WITH:

REVIEWED WITH:

REVIEWED WITH:
















External Agencies:
 Recreation Commission
 Library Board
 Health Dept.
 RCMP
 Other: _________________

Advisory Committees:
 _________________
 _________________
 _________________

Communications
Env. Protection
Human Resources
Eng. Public Works
Eng. Admin.
Eng. Parks

Finance
Fire Services
Legislative Services
Land
Permits & Licenses
Planning
Social Planning
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Municipal action at defaulter's expense
17 (1) The authority of a council under this or another Act to require that something be
done includes the authority to direct that, if a person subject to the requirement fails to
take the required action, the municipality may
(a) fulfill the requirement at the expense of the person, and
(b) recover the costs incurred from that person as a debt.
(2) Division 14 [Recovery of Special Fees] of Part 7 [Municipal Revenue] applies to an
amount recoverable under subsection (1) that is incurred for work done or services
provided in relation to land or improvements.

Council may impose remedial action requirements
72 (1) A council may impose remedial action requirements in relation to
(a) matters or things referred to in section 73 [hazardous conditions],
(b) matters or things referred to in section 74 [declared nuisances], or
(c) circumstances referred to in section 75 [harm to drainage or dike].
(2) In the case of matters or things referred to in section 73 or 74, a remedial action
requirement
(a) may be imposed on one or more of
(i) the owner or lessee of the matter or thing, and
(ii) the owner or occupier of the land on which it is located, and
(b) may require the person to
(i) remove or demolish the matter or thing,
(ii) fill it in, cover it over or alter it,
(iii) bring it up to a standard specified by bylaw, or
(iv) otherwise deal with it in accordance with the directions of council or a
person authorized by council.
(3) In the case of circumstances referred to in section 75, a remedial action requirement
(a) may be imposed on the person referred to in that section, and
(b) may require the person to undertake restoration work in accordance with the
directions of council or a person authorized by council.

Document: 549553

Community Charter Excerpts

ATTACHMENT B

Hazardous conditions
73 (1) Subject to subsection (2), a council may impose a remedial action requirement in
relation to any of the following:
(a) a building or other structure, an erection of any kind, or a similar matter or thing;
(b) a natural or artificial opening in the ground, or a similar matter or thing;
(c) a tree;
(d) wires, cables, or similar matters or things, that are on, in, over, under or along a
highway;
(e) matters or things that are attached to a structure, erection or other matter or
thing referred to in paragraph (a) that is on, in, over, under or along a highway.
(2) A council may only impose the remedial action requirement if
(a) the council considers that the matter or thing is in or creates an unsafe condition,
or
(b) the matter or thing contravenes the Provincial building regulations or a bylaw
under section 8 (3) (l) [spheres of authority -- buildings and other structures] or
Division 8 [Building Regulation] of this Part.
Declared nuisances
74 (1) A council may declare that any of the following is a nuisance and may impose a
remedial action requirement in relation to the declared nuisance:
(a) a building or other structure, an erection of any kind, or a similar matter or thing;
(b) a natural or artificial opening in the ground, or a similar matter or thing;
(c) a drain, ditch, watercourse, pond, surface water, or a similar matter or thing;
(d) a matter or thing that is in or about any matter or thing referred to in paragraphs
(a) to (c).
(2) Subsection (1) also applies in relation to a thing that council considers is so
dilapidated or unclean as to be offensive to the community.
Division 14 -- Recovery of Special Fees
Special fees may be collected as property taxes
258 (1) This section applies to the following:
(a) fees imposed, under this Act or the Local Government Act, for work done or
services provided to land or improvements;
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(b) fees imposed under section 196 (1) (a) [fire and security alarms systems];
(c) amounts that a municipality is entitled to recover for work done or services
provided to land or improvements under any other provision of this Act or the Local
Government Act that authorizes the municipality to recover amounts in the event of
default by a person.
(2) An amount referred to in subsection (1)
(a) may be collected in the same manner and with the same remedies as property
taxes, and
(b) if it is due and payable by December 31 and unpaid on that date, is deemed to
be taxes in arrear.
(3) If an amount referred to in subsection (2) (b) is a fee referred to in section 194 (2) (a)
[municipal fees for services outside the municipality],
(a) the collector must promptly, after December 31, forward a statement showing
the amount of the fee
(i) to the Surveyor of Taxes in the case of real property that is not in a
municipality, or
(ii) to the applicable municipal collector in other cases, and
(b) the Surveyor of Taxes or collector must add the amount of the fee to the taxes
payable on the property.
(4) If an amount is added under subsection (3) (b),
(a) the amount is deemed to be a municipal tax or Provincial tax, as applicable, and
must be dealt with in the same manner as taxes against the property would be
under this Act, the Local Government Act or the Taxation (Rural Area) Act, and
(b) when it is collected, the collecting municipality or Minister of Finance must pay
the amount to the municipality to which it is owed.
(5) If an amount is added under subsection (3) (b) and is not paid at the time the
property is sold by tax sale,
(a) if the upset price is obtained at the time of the tax sale, the minister or
municipality referred to in subsection (4) must pay out of the proceeds of the sale
the amount due under this section to the municipality to which it is owed, or
(b) if the upset price is not obtained and subsequently the property is sold, the
proceeds of sale must be applied according to the respective interests in the upset
price.
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